STUART KREBS

| BLA 98- 199 Deci ded January 8, 1999

Appeal froma decision of the Uhconpahgre Resource Area Manager,
Bureau of Land Managenent, granting right-of-way application GOG 53623.

Q0 034- 97-58.
Affirned.
1 Federal Land Policy and Managenent Act of 1976: R ghts-

of - Vy- - R ght s-of - Vy: Appl i cati ons-- R ght s- of - Vdy:
Federal Land Policy and Managenent Act of 1976

A BLMdeci sion granting a right-of -way application for
a bridge and road building project, filed pursuant to
section 501 of the Federal Land Policy and Managenent
Act of 1976, 43 US C 8§ 1761 (1994), w !l be affirned
where the record shows the decision to be a reasoned
anal ysis of the facts involved, nade wth due regard
for the public interest.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -Vy: General | y--R ghts-of - Vdy:
Federal Land Policy and Managenent Act of 1976--Rul es
of Practice: Appeals: Burden of Proof

The burden is on a right-of-way chal | enger who appeal s
a BLMdecision granting its application, to denonstrate
by a preponderance of the evidence that BLMerred in
the collection or eval uation of data supporting the
grant of the right-of-way. The challenger's clai mof

i nproper reliance on a BLMenvironnmental assessnent,
whi ch concl uded that a bridge and road proj ect was
feasi bl e, does not establish error in the grant, when
t he deci sion was based not only on the EA but on a
safety anal ysis prepared by BLMexperts show ng t hat
denying the application and favorably considering

Appel  ant' s proposed al ternative woul d adversel y af f ect
public safety on the access road for which the grant
was i ssued.

APPEARANCES  Stuart Krebs, pro se.
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Suart Krebs (Krebs or Appellant) has appeal ed froma February 9,
1998, Decision Record (DR and Environnental Assessnent (EA) issued by the
Lhcorrpahgre Resource Area Manager, Bureau of Land Managenent (BLM,
granting right-of-way application G3OG53623 for the Ray (of fey Access Road
Project, T. 48N, R 9 W, sec. 19, lots 5 6, and 7, NW&E/%4 New Mexi co
Princi pal Meri di an, Nbnt r ose Qounty, ol or ado. The Area Manager based hi s
DR on EA No. QO 034-97-58.

O January 27, 1992, E Ray offey, a devel oper and the owner of real
estate interests near Happy Canyon in Mntrose Gounty, olorado, filed wth
BLMa right-of -way appl i cation seeking approval to devel op the fol | oi ng
i nprovenents across BLM| and:

New access road i ncl udi ng creek crossing via bridge or
culvert, underground utilities. Road to be constructed to Gounty
specifications for rural gravel road. WII| be naintai ned
privately. * * * Average right-of-way to be 60 foot wth sone
W dening in areas of steeper side slopes to allowfor pl acenent
of cut material and proper slopes. * * *

h Getober 27, 1992, BLMadvi sed Goffey by letter, in pertinent part:

At the present tine, it is our determnation that before the
BLMw || process your right-of-way (R application for an
access road any further, you need to pursue the appropriate
county requirenents and show due diligence to devel op your
proposed subdi vision. The existing county road R Wprovi des
adequat e access to your property for the present |evel of use.
Upgrading the existing road to county standards is not warranted.

Wien you denonstrate you are actively pursui ng approval of your
subdi vision wth the Mntrose Gounty F anni ng Gormi ssi on, BLM
Wil coordinate with you and the county to perfect your RW
application, collect the processing fees, and process a RW

O February 9, 1994, offey resubmtted the right-of-way application
to BLMwth greater specificity. The application provided:

Road and utility easenent approxinately 1 mle in |ength.
Qounty Specifications - 60 ft. Easenent wdth. Road 24 ft.
Driving wdth, 9 inches base gravel, 4 inches 3/4 finish gravel.

This requires a 30.5 ft. DOrt road foundation. Power, telephone
and water lines wll beinstalled wthin the 60 ft. Easenent.

Easenent and road will originate where the S ns Mesa
[Qounty road | eaves private |ands at the Northeast corner of
Section 19, RW T48N N MP.M; thence al ong the ol d wagon or
jeep road as shown on the US GS 7.5 minute Topographi c Myp
(1962-revi sed 1983) bearing VWsterly and Southerly to a point 200
ft. Wst of the Southwest Gorner of the Southeast Quarter of said
Section 19.

147 | BLA 168

WAW Ver si on



| BLA 98- 199

h August 29, 1994, BLMadvi sed offey of the various requirenents
associ ated wth design, engineering and upgradi ng of the proposed road to
his S ns Mesa subdivision. On June 27, 1996, BLM advi sed the Mbntrose
Qounty Gormissioners of a change in Goffey's application to sinply upgrade
t he exi sting uni nproved Happy Canyon Roadbed and construct a bridge over

Happy CGanyon.

The nore northerly route for the initial part of the proposed project
(fromeast to west) along the existing Happy Canyon Roadbed, parallel to
the creek (riparian route), is that proposed by Goffey. Appellant has
continued to pursue a nore southerly alternative (fromeast to west) over
higher terrain for the initial part of the inproved roadway to the sane
proposed bridge as in ffey's Preferred Alternative. A though Kreb's
alternative (Aternative B) would have the bridge in the sane | ocation over
Happy Canyon, it would be in a higher position to accormodat e t he hi gher
el evation of the proposed southerly route for the initial segnent of the
roadway. Fromthe bridge, both proposal s would fol |l owthe Happy Canyon
Road westerly to the road s termnation at the Goffey property.

Qe alternative, ffey's originally proposed road ali gnnent, was
elimnated fromconsideration early in the process as it woul d have
resulted in newroad construction for the entire way. According to the EA
this alternative would have resulted in new surface di sturbance in a
relatively pristine riparian area and woul d have fragnented the wildlife
habitat inthe area further. (EA at 6.)

The DR and EA prepared by BLM examned the proposed action forwarded
by Goffey (Proposed Action), a no-action alternative, and Kreb's
Aternative B In the DR signed by the Resource Area Manager on February
9, 1998, BLM deter m ned:

Froman engi neering standpoint, the county road alignnent is
by far a better travelway. It is straighter and has a flatter
road grade on the east side approach to the proposed bridge,
hence it wll be a safer travel way conpared to the Alternative B
alignnent not only for the short term but nore inportantly over
the long termas the private land is devel oped and traffic on the
road i ncreases.

It has been denonstrated based on the prelimnary
engineering calculations that to utilize the existing county road
alignment wll cause | ess surface disturbance overal|l conpared to
the Alternative Balignnent. It is also recognized that it will
result in nore inpacts to vegetation, and in turn, likely nore
inpacts towldlife habitat. However, it is ny decision that
public safety cannot be conprom sed.

To followthe county road wll al so have no change in | egal
access status, as conpared to the Alternative B alignnent whi ch

147 | BLA 169

WAW Ver si on



| BLA 98- 199

the county woul d have to adopt in order to provide for the sane
| evel of legal access to the |and owners who use it.

(DRat 2.) The DRfound that the Proposed Action is in confornance wth

t he Uhconpahgre Basin Resource Managenent P an, approved in July 1989, and
A an Arendnent, approved in Septenber 1993. Id. The CR further determned
that the EA in analyzing the environnental effects of the Proposed Action,
outlined mtigation neasures whi ch supported a finding of no significant
inpact (FONS) on the hunan environnent. |1d.

n appeal , Appel l ant questions whether the Area Manager's decision is
based on an adequat e envi ronnental anal ysi s, since "environnental
consi derations as a basis for reaching a decision are dismssed in a single
sentence in the Decision Record.” (Satenent of Reasons (SR at 2.)
Krebs further disputes the nerits of the Area Manager's stated concerns
regarding safety, claimng that if the standards for the class of road
approved in this case are adequate, then there is no reason to reject
Aternative B for reasons of safety. 1d. Mreover, Appellant clains, the
present roadbed follow ng the route proposed for Alternative B was probabl y
constructed in the 1950's during the uraniumboomand has a very sharp
curve after descending to the creek bottomwhere it turns to cross the
creek. Appellant clains that these features woul d be significantly
nodi fi ed by proposed Alternative B, al though the present road wth these
features has been used for decades. (SCRat 2.) Appellant clains that,
"[t]o ny know edge, there has never been an acci dent here even though the
road configuration and alignnent are far |ess favorabl e than they woul d be
wth the Aternative B" (SXRat 3.)

Krebs clains there are at |least three reasons why the riparian route
is not safer than Alternative B, and is likely nore dangerous. Appel | ant
cl ai ns:

* * * Hrst, this entire area and the riparian route in

particul ar has a high nul e deer popul ation, especially during the
wnter. Hgher vehicle speeds al ong the densel y veget at ed
riparian route are a recipe for the kind of slaughter which

regul arly occurs al ong highways in the region--the nearby U S

H ghway 550 between Mbntrose and R dgway bei hg a conspi cuous

exanpl e.

Second, the riparian route at its western part goes through
dense vegetation along a north-facing hill. This section of road
does now and wll in the future, remain snowy, icy and nuddy for
nont hs | onger each year than open routes such as Alternative B
M own access road whi ch goes through an area simlar to this
portion of the riparian route only about 200 feet away, has been
snowy and icy since Novenber and is still inthat state at the
tine of this witing. Adjacent exposed road sections have been
dry nost of the wnter.
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Prol onged periods of slick road surface in this section of
the riparian route are particul arly hazardous because if that
portion were to be constructed as described in the EA-wel | above
the creek in order to mni mze disturbance of the creek bed
itself--then a vehicle losing control and accidental |y | eaving
the roadway woul d fall off of the shelf and 15 feet into the
creek bel ow

The third consideration affecting the relative safety of the
alternative routes is the presence of two side access routes,
mne and ny neighbor's, entering the riparian route at densely
vegetated blind corners. Aternative B has no such
conplications, but evenif it did, it passes through conpl etely
open country wth good visibility.

The Alternative B route has a substantial history of safe,
periodically heavy use. |f upgraded to BLMstandards as
proposed, it would be safer still. It is located in an open area
wth good visibility and i s unencunbered by regul ar side road
traffic. Qnsidering only safety, it is a perfectly satisfactory

rout e.
(SR at 3-4.)

Krebs contends, however, that his "concernis prinarily
environnental ." (SCRat 4.) He incorporates by reference the comments
submitted in response to the draft EA (Gomments). |In those comments, Krebs
clai ns that

al though the area of disturbance and the vol une of soil noved are
inportant factors whi ch have to be consi dered, these quantities
do not begin to capture the substantial qualitative differences
inthe nature of the area disturbed. In the case of the riparian
route virtually all of the disturbance is in the section

imedi atel y adjacent to the creek--the area of greatest bionass
and bi odiversity. In the case of ALTERNATI VE B the di sturbed
area is covered wth only sparse vegetation al ready heavily

i npacted by recreational activities except in the |ower parts of
the bridge approach where the inpacts are essentially the sane as
for the riparian route.

(Corments at 2.)

Fnally, while accepting that Alternative Bw |l be nore expensive,
Krebs argues that

[p]ossibly the greatest shortcomng of the EA examnation of
environnental inpact is the failure to consider the effects of

bui I ding any of the proposed alternatives to county road
standards. | realize that this is probably not |egally required
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or usually done. But the possibility, and even probability, of
this happening i s acknow edged in the section nentioned

i medi atel y above and el sewhere as well. Andin fact it is
likely to happen.

(SR at 4.)

In this case, BLMhas recogni zed that upgradi ng the exi sting Happy
Canyon Gounty Road al i gnnent and approvi ng the construction of a bridge
over Happy Canyon invol ved the bal anci ng of a nunber of factors, includi ng
safety, environnent, future devel opnent needs, and cost. The question is
whet her BLMproperly granted the Ray (offey right-of -way appl i cati on over
the exi sting Happy Ganyon Road in preference to the nore southerly proposal
of Krebs for the first quarter mle of the project. V¢ conclude that it
di d.

[1] As the authorized representative of the Secretary of the
Interior, BLMhas the discretion to accept or reject a right-of-way
application for a bridge and road-buil ding project filed pursuant to
section 501 of the Federal Land Policy and Managenent Act of 1976 (FLPWN,
43 US C § 1761 (1988). Kenneth Knight, 129 |BLA 182, 183 (1994); CB.
S abaugh, 116 1BLA 63, 65 (1990); Eugene V. Vogel, 52 | BLA 280, 283, 88
|.D 258, 259 (1981). A BLMdecision granting such an application wll be
affirnmed where the record shows that the decision represents a reasoned
anal ysis of the factors involved wth due regard for the public interest.
Kennet h Kni ght, supra.

[2] The burden is on Appellant, as the party chal l enging BLMs
decision, to support its allegations wth evidence show ng error.
oncl usory al l egations of error or differences of opinion, standing al one,
do not suffice. Southern Wah WIderness Alliance, 128 |BLA 382, 390
(1994). The Departnent is entitled to rely on the reasoned anal ysis of its
experts inthe fieldin natters wthin their real mof expertise. Kngs
Meadows Ranches, 126 | BLA 339, 342 (1993), and cases there cited. Thus,
where BLMhas eval uated the feasibility of the bridge and road buil di ng
proposed by the applicant, and has researched and bal anced the anti ci pat ed
envi ronnent al consequences Wth other safety considerations, it is not
enough that Appellant offers a contrary opinion. In order to prevail,
Appel | ant nust denonstrate by a preponderance of the evidence that BLM
erred inevaluating its data or reaching its conclusions. K ng s Madows
Ranches, supra at 342.

To determne whet her a BLMdeci sion granting a ri ght - of - way
appl i cation was based on a reasoned anal ysis of the facts and was nade wth
due regard for the public interest, the Board | ooks to the inpacts
anticipated fromthe proposal as those inpacts are evaluated in the EA
The EA states that the proposed action and alternatives were anal yzed to
determne the effect on the followng critical elenents: (1) Ar Qality;
(2) Qutural Resources; (3) H oodplai ns/Vét|ands/ R parian Zones/ A | uvi al
Val | eys; (4) Native Anrerican Religious Goncerns; (5) Prine and Lhi que
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Farnhands; (6) Threatened and Endangered Species; (7) Hazardous or Solid
Véstes; (8) Véter Quality, Surface or Gound; and (9) WIderness, Areas of
Qitical Enwironnental Goncern, WIld and Scenic Rvers. (EAat 7-10.) The
followng noncritical elenents were al so examned: (1) Access and
Transportation; (2) dinate; (3) Geology and Mneral s; (4) Hydrol ogy and
Witer Rghts; (5 Land Satus/Realty Authorizations; (6) Noise; (7) Range
Managenent; (8) Recreation; (9) Soils; (10) M sual Resources; (11)
Wldife, Aguatic; and (12) WIdlife, Terrestrial. (EAat 10-17.) W
exam ne each of these val ues bel ow except where no known inpacts were
found to be present.

The area affected by the alternatives considered by BLMi s | ocat ed
approximately 5 mles south of Montrose, ol orado. Topography is prinarily
nesas Wth fairly deep draws. Happy CGanyon QG eek runs through the proj ect
area. Megetation consists of pinon, juniper and cottonwood trees, oakbrush
and sagebrush, and various grasses. Hppy Canyon Road provi des | egal
access to several |landowners along it. Approximately 2,000 acres of
private property in the area coul d be accessed by this road. Sone of the
private properties are being divided into 35+ acre parcel s and are bei ng
sold (EAat 7.)

The EA indicates that BLMhas revi ened the proposed action and the
alternatives in the context of the Uhconpahgre Basin Resource Minagenent
P an and A an Anendnent as required by 43 CF. R § 1610.5 and BLM 1617. 3.
(EAat 2.) The Area Manager further determned that the proposed action is
subj ect to FLPVA as the proposed road i nprovenent and bridge w il cause
new sur face di sturbance beyond what currently exists associated wth the
county road. Id. Inits reviewof environnental concerns, BLM determ ned
that there woul d be no known inpacts for either the Proposed Action or
Aternative Bwth respect to the critical elenents |isted above as (5),
(6), (7), and (9). (EA at 6-10.)

Wth respect to air quality, the EAdetermned that while the air
gquality in the area is good, there may be sone increase in dust during road
construction and nai ntenance activities in the case of both the Proposed
Action and Alternative B, wth no change if the no-action alternative were
selected. (EAat 7.) The only known cul tural phenonenon to be i npact ed
under any of the three alternatives is a possible hearth which is | ocated
inthe road on the west bank of Happy Canyon (reek just past the creek
crossing. The EA determined that the potential exists for cultural
resources to be buried in the inmedi ate area, and that in the case of both
the Proposed Action and Appellant's Alternative B, the construction of the
bridge and the road i nprovenent will have to be closely nonitored to ensure
any cultural resource present is protected. Wth respect to the no-action
alternative, possible inpacts fromcontinued road use on buried cul tural
objects would remain. (EA at 7.) |In addressing Native Arerican religi ous
concerns, the same factual predicate and the sane considerations addressed
above would apply. (EA at 8.)

The EA determined the Happy Canyon Greek area to be a riparian zone,
while the bridge structure will be in the creek's floodplain. In review ng
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the Proposed Action, the EA determined that approxi nately 900 feet of the
existing road parallel's the creek riparian area wth the road i nprovenent
inthis area to be on the uphill side of the road (cut bank) wth inpacts
expect ed fromsi decasting road scrapi ngs, burying sone riparian vegetation,
and i nadvertently w dening the road out into the riparian zone. (EA at 8. )
The EA found that both the Proposed Action and Alternative Bw il utilize
previously disturbed areas of the existing county roadway, and that in each
case, additional surface disturbance wll occur at the creek crossing where
t he brldge Wil be constructed. Id. The bridge structure under the
Proposed Action will require less fill in the creek floodpl ain than the
bridge structure under Aiternative B. Id. Uhder Aternative B the bridge
wll need to be higher in order to align properly wth the road grade and
thus the need for nore fill. 1d.

There are no prine and unique farmands wthin the affected area, and
therefore this critical el enent would not be inpacted under any of the
alternatives. (EAat 9.) Likewse, there are no occurrences of threatened
and/ or endangered pl ant speci es on the proposed right-of-way. 1d. The
only listed ani nal species that may occur in the area are wntering bald
eagl es and Peregrine fal cons, which nay forage there. However, there is no
known essential habitat for these species in the Happy CGanyon area, and
since the roadway al ready exists, the potential for detectible effect is
extrenely low 1d.

Wil e there are no known i npacts fromhazardous or solid wastes
associated wth any of the alternatives, surface or ground water quality
coul d be inpacted by both the Proposed Action and Alternative B (EA at
10.) UWhder the Proposed Action, sedinent could increase in the creek
during bridge construction fromthe associ ated adj acent di sturbed areas.
|d. The EA deternined that road nai ntenance scrapings and runoff fromthe
road surface are nore likely to enter the creek in greater quantities under
this alternative | eading to a higher degree of sedinentation over the | ong
term 1d. Uder Aternative B based on the prelimnary engi neering,
there wll be nore cut and fill under this alternative, therefore nore
sedi nentation may occur in the creek during construction than in the
Proposed Action. (EA at 10.) The runoff fromthe inproved portion of the
roadway for all except the first quarter mle (where the alternatives
differ) would be the sane for the Proposed Action and Alternative B.

In addressing noncritical but other inportant el enents related to the
environnent, the EA determined that future traffic wll increase al ong the
road fromlandowners, whose nunber is likely to increase as land i s being
divided and sold, and fromthe public as a result of the inproved access
resulting fromthe project's conpletion. (EAat 11.) The EA determned
that over the long term it would be in the best interest of public safety
for access to be along the road alignnent represented by the Proposed
Action than along the Aiternative Balignnent. |d. The EA found that the
steeper road grade and curve before entering the bridge on the east side of
the creek in the Alternative B alignnent would not be as safe a travel way
as that described in the Proposed Action. (EA at 11.)

147 IBLA 174

WAW Ver si on



| BLA 98- 199

In addressing climatic considerations, the EA found that the first
qguarter mle of the county road segnent (Proposed Action) has nore
vegetation along it and nore northern exposures, naking it likely that snow
wll not nelt as fast as the nore southerly exposures on the Alternative B
routing. However, the EA determined that the alignnent wthin the Proposed
Action nay get |ess snow accumul ati on due to nore extensive vegetative
cover. (EAat 12.)

The EA determined the geol ogy of the area to be inportant to

i npl enenting either the Proposed Action or Alternative B To the east of

t he proposed bridge, under the Alternative B alignnent, a nore extensive
excavation of the hill top to renove shelf rock before reaching the creek
woul d be required. Uhder both the Proposed Action and Alternative B, the
sane general track is followed for the inproved roadway on the west side of
the creek, and sone of the naterial renoved as a result of w dening the
road wll be used as fill on other portions of the road. (EA at 12-13.)

S nce Happy CGanyon Greek is a perennial stream hydrol ogy becane an
inportant consideration inthe EAas well. The first quarter mle of the
Proposed Action alignnent (where the only significant difference between
the two alternatives exists), road construction wll need to be conpatibl e
wth potential flooding as this route is lower and parall el s the creek bed.

onversely, the bridge in Alternative B woul d be required to be a hi gher
structure in order to neet the road grades on the bridge approaches. Unhder
this alternative, nore fill wll be needed for the bridge abutnents and the
bridge hei ght would |ikely exceed the mini numbridge design standard. (EA
at 13.)

The legal status of the land invol ved was al so addressed. This is
inportant in the EA because Alternative B woul d require authorization from
| andowners to construct a new roadbed over the first quarter mle of the
project, while the Proposed Action would utilize an existing authorization.

Appel | ant downpl ays this in his SCRby claimng that only he and one

nei ghbor's aut hori zation are required, and that he al ready has a right-of -
way fromthat nei ghbor. Neverthel ess, no statenent of the nei ghbor is
contained in Appellant's filing and no evi dence of the right-of-way has
been provided. (EA 13-14.)

Nbi se concerns were reviewed. A though the project areais rural, the
noi se | evel would increase in the area during road and bridge construction
in both the Proposed Action and Alternative B.  The noi se associated wth
the road inprovenent for the first quarter mle in the Proposed Action nay
be higher for those | andowners in the imediate vicinity conpared to the
Aternative Balignnent as this activity would be closer to their property.
onversely, construction of the road and bridge under Aternative B woul d
be nore difficult because of the nore extensive road cut and bridge fill on
the east side of the creek crossing. Thus, the EA concl uded t hat
Aternative Bwould likely take nore tine to conpl ete, but not
significantly nore, and the noise levels could be |onger in terns of tine.

(EA at 14.)
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Recreational use of the area under each alternative was careful ly
revi ened and includes hunting, hiking, biking, notorcycling, 4-wheeling,
all-terrain vehicle use, and sledding. UWder the Proposed Action, the road
woul d continue to provide access for the recreational uses occurring on the
public land, and in fact, the uses nay increase due to an i nproved access
road. (EAat 15.) Aternative B woul d al so provi de i ncreased access for
the recreational uses occurring on the public land. Qne specific concern
was addressed by BLMconcerning Alternative B. S edding occurs on the
hillside to the south of this alternative alignnent, and sl ed tracks have
been seen over the area dissected by Alternative B, raising concerns about
sl edder safety and the traffic that woul d occur on this road segnent. Id.

The project's effect on soils was examned, recognizing that the
najority of the soils in the project area are deconposed shal e, a poor road
building material. The inportation of gravel would thus be required. The
Proposed Action woul d require approxi natel y 260 cubic yards of cut and
3,130 cubic yards of fill for the road and bridge. Aternative B woul d
require approxi nately 5,835 cubic yards of cut and 1,624 cubi c yards of
fill. (EAat 16.) Overall, there woul d be | ess surface disturbance under
the Proposed Action than Alternative B, because of the nore significant
requi renent under Alternative Bto properly align the road approaches to
the bridge. Id.

M sual resources in the project area wll be inpacted under both the
Proposed Action and Alternative B.  Excavation wll occur under both
proposals. The bridge structure under Alternative Bw Il be higher and nay
i npact visual resources in the surroundi ng area nore than the Proposed
Action. (EA at 16.)

The i npact of project conpletion on terrestrial and aquatic wldlife
was al so reviewed. It was determined that during bridge construction
activities under either the Proposed Action or Alternative B surface
di sturbance and resul ting i ncreased sedi nentati on wll occur in Happy
Canyon Qreek, although not to the extent under the Proposed Action as in
Aternative B (onversely, over tine, the runoff fromthe initial quarter
mle segnent of road under the Proposed Action may be nore than that in
Aternative B because of its parallel track to that of the creek bed. (EA
at 17.) This sedinentation under both alternatives coul d adversely i npact
aquatic wildlife. Terrestrial wldlife inpacts would likely be greatest in
the riparian zone represented by the first quarter mle of the Proposed
Action. This could occur as a result of the road w deni ng and
strai ghtening activities which nay disturb nesting or hiding areas. 1d.

VW set forth the environnental anal ysis of the proposed alternatives
for this project at sone | ength above because we believe it denonstrates
that "a careful review of environnmental problens has been nade, all
rel evant environnental concerns have been identified, and the final
determnation is reasonabl €' and that BLMcorrectly deternmined an
environnental inpact statenent was not necessary. V¢ believe BLMs
anal ysis of the environnental inpacts fromthe project was conprehensi ve
and its sel ection of
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the Proposed Action, as well as its conclusion that the inpacts, as the
Proposed Action is designed, are not significant, is correct.

Ve find BLMs determnation that the Proposed Action is preferable to
Aternative Bis reasonable in |light of both safety and environnental
concerns. V¢ are not persuaded that BLMover| ooked significant inpacts in
properly concl uding that the Proposed Action represented a nore
satisfactory choice than either Alternative B or the no-action alternative.

The fact that the Proposed Action nay be controversial to sone does not
autonatically nmake its inpacts significant, or its choi ce erroneous.
G acier Two-Medicine Alliance, 88 | BLA 133, 143-44 (1985).

As shown above, Appellant's assertion that BLMdid not investigate the
environnental inpacts of the Proposed Action in conparison to Alternative B
iswthout nerit. Not only were the critical elenents thoroughly reviened,
but each relevant noncritical el enent was careful |y assessed.

In sum we concl ude Appel | ant has not net his burden of show ng that
BLMs FONS is premised on a clear error of |aw or denonstrabl e error of
fact, or that the analysis failed to consider a substantial environnental
question of nmaterial significance to the Proposed Action. The grant or
denial of the right-of-way application was wthin the discretion of the
Area Manager in this case. The Area Manager relied on the EAin naking his
determnation, and the decision was supportabl e and reasonabl e.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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